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Consent to Treat -
Minors



Legal consent age in Vermont

▪ Vermont Age of Consent = 18 years.

▪ Under 18 = a minor.

▪ In most circumstances, minors are not capable 
of giving informed consent to their own health 
care. 



Who gives consent for a minor?

▪ A parent (adoptive or biological); or

▪ A guardian or representative who has been 
appointed by a judge to make health care 
decisions for the child.

What about step-parent?     Parent’s significant 
other?



When can a minor provide consent 
for own care?

Emancipation examples:

▪ Married minors.

▪ Emancipated minors (court order).

▪ Minors on active military duty.



When may unemancipated minor 
provide consent?

There are several exceptions built into the law, 
such as: 

▪ when a minor 12 years or older seeks treatment 
for STDs/STIs, drug dependence, and/or 
alcoholism;

▪ When a minor 14 years or older voluntarily 
admits self to a hospital for mental health 
related treatment. 



When minor patient drives self to 
appointment

▪ Exercise sound professional judgment as to whether the 
parent must be contacted before treating. 

▪ If you have written consent on file signed by the parent 
authorizing your office to provide care to the patient, there is 
little or no risk in providing routine dental care. 

▪ In situations where the treatment is non-routine or poses 
some degree of risk to patient, it is always advisable to 
consult with the parent/guardian before proceeding.



What if a minor patient is brought 
in by a relative?

▪ Exercise due care and make good faith determination that the 
relative is authorized by parent or guardian to act as their agent in 
obtaining medical care for the minor.

▪ Unless minor has legal capacity to consent, make every effort to 
obtain parent’s specific informed consent before providing anything 
more than routine, low-risk procedures. 

▪ You are expected to use professional judgment in determining 
which procedures require specific parental informed consent.



Situations where no informed 
consent is needed before providing 
care

▪ An emergency – where immediate treatment is 
needed to save the patient’s life or health –
where informed consent cannot be obtained. 

▪ Good practice to try and obtain informed 
consent as soon as possible even in an 
emergency situation. 



When no parent/guardian consent 
needed, is parent/guardian 
responsible for costs?

▪ Yes. 

▪ Generally, parents/guardians must support their 
unemancipated minors if the treatment is 
medically necessary. 



If minor is in State custody, who 
provides informed consent for 
dental care?

▪ The Commissioner for the Department for Children and Families 
(“DCF”) has authority to provide informed consent for a minor in 
DCF custody. 

▪ Commissioner may delegate responsibility to other members of 
DCF. 

▪ Recent trial court ruling in Vermont holding that parents retain 
right to consent when their parental rights have not been 
terminated but child is in DCF custody.



Who is authorized to consent to 
treatment when a child is in custody of 
the Department of Corrections?

▪ The State of Vermont, through the 
Commissioner of the Department of Corrections 
(“DOC”), has exclusive authority to consent to 
treatment for children in the custody of the DOC. 

▪ DOC may try to involve the child's parents to 
obtain their input and background information.



Informed consent when parents 
disagree

▪ You only need the informed consent of one 
person with legal authority.

▪ If two parents disagree about treatment, you 
may wish to give them limited time to seek 
court intervention.



Disclosure Issues –
Minors



Sharing minor’s dental records 
with minor’s personal 
representative.

In general treatment situations, a parent, guardian, 
or other person acting in loco parentis usually is the 
personal representative of the minor child, and a 
health care provider is permitted to share patient 
information with a patient’s personal representative 
under the HIPAA Privacy Rule. 



(continued)

Provider may choose not to treat parent as 
personal representative:

where reasonable belief, upon professional 
judgment, that the child has been or may be 
subjected to domestic violence, abuse or neglect, 
or that treating the parent as the child’s personal 
representative could endanger the child.



Non-custodial parent access to 
records.

▪ 15 V.S.A. § 670 

Access to records and information pertaining to a 
minor child, including dental records, shall not be 
denied to a parent solely because that parent 
has not been awarded parental rights and 
responsibilities. 



Mandatory Reporting
Child Abuse/Neglect
Vulnerable Adults: Abuse/Neglect/Exploitation

Human Trafficking



Child Abuse/Neglect

▪ If you reasonably suspect child abuse or 
neglect, you are legally required to make a 
report to Vermont’s Family Services Division 
(“FSD”) within 24 hours of the time you first 
received or observed information about the 
suspected abuse/neglect.



Records of Reports

▪ Maintain a copy of the report.

▪ Separate from the patient’s records.



Vulnerable adult

▪ Any person 18 years of age or older who:
▫ (A) is a resident of a long term care facility;
▫ (B) is a resident of a psychiatric hospital or a psychiatric unit of a hospital;
▫ (C) has been receiving personal care services for more than one month from a home 

health agency or from a person or organization that offers, provides, or arranges 
personal care; or

▫ (D) is impaired due to brain damage, infirmities of aging, mental condition, or 
physical, psychiatric, or developmental disability:
■ (i) that results in some impairment of the individual’s ability to provide for own 

care without assistance, including the provision of food, shelter, clothing, health 
care, supervision, or management of finances; or

■ (ii) because of the disability or infirmity, the individual has an impaired ability to 
protect self from abuse, neglect, or exploitation. 



What are the Requirements for 
Reporting to APS re Vulnerable 
Adults?

▪ Make a report to Adult Protective Services (“APS”) when you suspect or 
receive information that a vulnerable adult has been or is being abused, 
neglected, or exploited. 

▪ Any uncertainty in deciding whether to report suspected abuse, exploitation 
or neglect should be resolved in favor of making a good faith report.

▪ Make a report within 48 hours of knowing or reasonably suspecting or 
receiving information about or alleging abuse, neglect or exploitation of a 
vulnerable adult. 

▪ Submit reports orally or in writing, and if an oral report is made (telephone, 
voicemail, in person) APS shall request that the reporter provide a written 
report within one week. 



What about a Patient’s Privacy 
Rights?

▪ HIPAA’s privacy rule applies to such reports 
and allows for the disclosure of the minimum 
necessary protected health information to 
report suspected abuse, neglect or 
exploitation to government authorities 
authorized by law to receive such reports.



Human Trafficking

▪ An individual is compelled to work or engage in commercial sex through 
the use of force, fraud or coercion. If the individual is under the age of 
18 and engaging in commercial sex, force, fraud, or coercion is 
immaterial.

▪ Human trafficking victims are commonly seen in medical and dental 
practices with the following conditions:
▫ Trauma: broken bones, bruises, scars, burn marks, missing teeth...
▫ Poor dental hygiene.
▫ Gynecological trauma or multiple sexually transmitted diseases.
▫ Anxiety, depression, or insomnia.



Signs

▪ Fearful.

▪ Depression or flat affect.

▪ Submissive to partner or relative.

▪ Poor physical health.

▪ Suspicious tattoos or branding.

▪ Lack of control over personal identification or finances.

▪ Not allowed to speak for himself or herself.

▪ Reluctance or inability to verify address or contact information.

▪ Inconsistency with any information provided (medical, social, family, etc.).



Questions to Ask:

▪ Has anyone threatened you or your family?

▪ Can you leave your job or home if you want to?

▪ Are there locks on your doors and windows to keep you 
from leaving?

▪ Do you have to get permission to eat, sleep, or use the 
restroom?

▪ Has someone taken your personal documents or 
identification?



Reporting Suspected Human 
Trafficking

▪ If you suspect that someone is in immediate danger, call 911. 

▪ If you suspect that a patient is a victim of human trafficking, contact 
the National Human Trafficking Hotline:
▫ Call: 888.373.7888
▫ Text: 233733
▫ Chat with the National Human Trafficking Hotline: 

www.humantraffickinghotline.org/chat
▫ E-mail: help@humantraffickinghotline.org
▫ Submit an anonymous tip online: 

https://humantraffickinghotline.org/report-trafficking.



HIPAA Refresher and 
Developments



Vermont Law vs. HIPAA

▪ 2019 Vermont Supreme Court Lawson decision:

▫ Establishes HIPAA Privacy and Security Rules as 
generally the standard in Vermont. 

▫ Vermont Patient Privilege Statute, 12 V.S.A. §1612, 
limited to litigation context.

▪ Establishes common law private right of action for 
breach of confidentiality.



HIPAA Basics

▪ Provider (covered entity) can use or disclose PHI for 
treatment, payment or health care operations 
(“TPO”) without patient authorization.

▪ Disclosures of PHI for payment or healthcare 
operations must be limited to minimum necessary 
to those who need to know to carry out purpose.

▪ Disclosures of PHI can be made as required by law.



HIPAA – PHI Disclosure to Business 
Associates

▪ Person or organization providing services to or 
performing functions for a provider requiring access to 
PHI

▪ Not a member of workforce of provider

▪ Not conduit service (e.g. postal service or messenger 
service)



HIPAA – Business Associates

▪ Legal services

▪ Accounting services

▪ Quality assurance

▪ Billing

▪ Claims processing or administration

▪ Benefits management

▪ Practice management

▪ Data analysis

▪ Utilization review

▪ Re-pricing



HIPAA – Business Associate 
Agreement (BAA)

Required by HIPAA Privacy Rule.

Establishes permitted and required uses and disclosures of PHI by 
Business Associates.

Purpose:  to obtain promises from Business Associates about how PHI 
may and may not be used.

Authorizes termination of the contract or other relationship by the 
provider if it is determined that the business associate has violated the 
contract’s terms.



HIPAA – Business Associate 
Liability

▪ BAs must comply with use and disclosure 
limitations in BAA and in HIPAA Privacy Rule.

▪ BAs must comply with technical, administrative 
and physical safeguard requirements of HIPAA 
Security Rule.

▪ BAs are directly liable for violations, but 
contracting provider may be, too.



HIPAA Patient Rights (See your 
Notice of Privacy Practices.)

▪ Access or obtain copy of medical record (limited 
basis for denial) (within 30 days, unless extension of 
30 days).

▪ Seek amendment or correction of record.

▪ Request confidential communication.

▪ Obtain accounting of disclosures, not for TPO.

▪ Authorize disclosure of PHI.

▪ File a complaint if privacy rights violated.



HIPAA Administrative 
Requirements

▪ Designate privacy and security officer(s)

▪ Train employees

▪ Safeguard PHI/compliance with Security Rule

▪ Process to consider complaints

▪ Sanction employees who fail to comply

▪ Mitigate effects of breach

▪ No retaliation

▪ Policies and procedures



HIPAA Security Rule Compliance

▪ Risk assessments/security evaluation

▪ Reasonable and appropriate measures to address 
identified risks

▪ Physical and technical safeguards

▪ Encryption!

▪ Laptops, portable devices, removable media



HIPAA Breach

▪ Presumed breach, if

▪ Impermissible use/disclosure of (unsecured) PHI, unless 
Provider can demonstrate low probability that PHI has 
been compromised based on a risk assessment of at least:
▫ Nature & extent of PHI involved
▫ Who received/accessed the information
▫ Potential that PHI was actually acquired or viewed
▫ Extent to which risk to the data has been mitigated



Breach Definition Exceptions

▪ Unintentional access/use of PHI by workforce/BA in 
good faith and no further use/disclosure.

▪ Inadvertent disclosure by workforce/BA and no further 
use/disclosure.

▪ Disclosure to unauthorized person, but good faith belief 
PHI not retained.



Breach Notification

▪ Provider required to notify patients in writing of 
breach and take steps to mitigate (within 60 days).

▪ Must notify HHS Secretary and media if over 500 
residents.

▪ Annual log of all breaches with HHS.



Vermont AG Breach Notification

▪ If breach involves personal information (SSN, 
account numbers, driver’s license number):

▫ Within 15 days to AG.

▫ Within 45 days to individual.



HIPAA Enforcement – Common 
Compliance Issues

▪ Impermissible use/disclosure of PHI.

▪ Lack of safeguards for PHI.

▪ Lack of patient access to own PHI.

▪ Lack of safeguards for electronic PHI.

▪ Use/disclosure of more PHI than minimum necessary.



HIPAA Enforcement – OCR 
Complaints - 2018

▪ 25,912 complaints received.

▪ 25,089 resolved:
▫ 267 investigated with no violation found
▫ 632 formal Corrective Action Plans
▫ 10% total involved civil monetary penalties (can 

range from $100 to $1.5 million per violation)

▪ Also cases referred to DOJ for criminal investigation.



Record Retention/
Management



Record Retention Requirements

▪ No less than 7 years/10 years recommended.

▪ For minors, recommend no less than age of 
majority (18), plus 3 years.



Record Copying Charges

VT Law:

▪ $5.00 flat fee or $0.50 per page, whichever is greater.

▪ No charge if for claim for public benefits.

HIPAA:

▪ Reasonable, cost-based fee for labor and supplies.

▪ Charges allowed for record summary or explanation 
and/or postage, if agreed to in advance.



Record Management/ Patient 
Access

▪ Unprofessional Conduct if:
▫ Failure to promptly provide copies of 

medical records in possession or control of 
Dentist upon written request of patient.

▫ Failure to have plan for responsible 
disposition of records if incapacity or 
unexpected practice discontinuance.



Access to Records of Deceased 
Patient

▪ Under HIPAA, deceased patient’s records are protected from 
disclosure for 50 years.

▪ Deceased patient’s personal representative (executor, 
administrator or other person appointed to Probate Court) may 
authorize use/disclosure.

▪ Provider may disclose without permission, if:
▫ To alert law enforcement about suspicious death.
▫ To coroners, medical examiners and funeral directors.
▫ For research under certain limitations.
▫ To organ procurement organizations.



Opioid Regulations
and

Vermont Prescription 
Monitoring System



Prescribing of Opioids for Pain Rule

▪ Purpose: Legal requirements for the appropriate use of 
opioids in treating pain in order to minimize opportunities 
for misuse, abuse, and diversion, and optimize 
prevention of addiction and overdose.

▪ Prescription limits for acute pain only apply to the first 
prescription written for a given course of treatment and do 
not apply to renewals or refills.

▪ Rule only applies to Schedule II, III, or IV Controlled 
Substances.



What is Acute Pain?

Acute pain is pain that lasts fewer than 90 days 
that is a normal and predicted physiological 
response to a traumatic injury, surgical 
procedure, or specific disease.



Universal Precautions when 
Prescribing Opioids for Pain

▪ Prior to prescribing an opioid (Schedule II-IV) for the first time during a course of 
treatment to any patient, providers must adhere to universal precautions, unless 
otherwise exempt: 

▫ Consider Non-Opioid and Non-Pharmacological Treatment
▫ Query the Vermont Prescription Monitoring System according to the Vermont 

Prescription Monitoring System Rule
▫ Provide Patient Education and Informed Consent

▪ The prescriber is responsible for making sure the universal precautions are met, but 
they can be completed by a team member.

Section 4.0 of the Rule



Informed Consent

Providers must obtain informed consent from the 
patient prior to writing a new prescription for 
opioids during a course of acute or chronic pain 
treatment.



Prescribing Opioids for Acute Pain 
– Section 5.0 of the Rule

▪ Provides prescribers with a framework for prescribing 
opioids in the smallest dose for the shortest periods of 
time to be effective in the management of pain.

▪ The limits apply to patients who are opioid naïve and 
are receiving their first prescriptions not administered in 
a healthcare setting.

▪ These limits do not prohibit a provider from writing a 
second prescription (or renewal/refill prescription) for 
the patient should that be necessary.



What does Opioid Naïve mean?

▪ A patient who has not used opioids for more 
than seven consecutive days during the 
previous 30 days. 



Exemptions

▪ The following conditions, and those similar to them in 
the medical judgment of the healthcare provider, are 
exempt from the limits:
▫ Pain associated with significant or severe trauma
▫ Pain associated with complex surgical interventions, such as a 

spinal surgery
▫ Pain associated with prolonged inpatient care due to post-

operative complications
▫ Medication-assisted treatment for substance use disorders
▫ Patients who are not opioid naïve
▫ Other circumstances as determined by the Commissioner of 

Health



Co-Prescription of Naloxone

▪ Prescribers must co-prescribe naloxone or document in the medical record that a 
patient has a valid prescription for or states they are in possession of naloxone for:
▫ All patients who receive one or more opioid prescriptions totaling a Morphine 

Milligram Equivalent Daily Dose of 90 or more.
▫ All patients receiving a prescription that results in concurrent use of an opioid 

and benzodiazepines.

▪ When more than one prescriber involved in patient’s care, the prescriber responsible 
for meeting these requirements is the prescriber writing the prescription triggering 
either of the above.

▪ After the initial naloxone prescription, the provider should check in with patients 
regularly about the prescription but only needs to write another prescription if the 
initial one has expired or if patient reports having used the naloxone and continues 
to meet the requirements for co-prescribing.



Vermont Prescription Monitoring 
System (VPMS) Rule

▪ An electronic database and reporting system for 
monitoring dispensed prescriptions of controlled 
substances.

▪ All health care providers who prescribe Schedule II-IV 
substances are required to have registered with VPMS, 
no matter the frequency.

▪ Prescribers may authorize individuals, DELEGATES, in 
their office to look up the prescriber’s patients on their 
behalf for patient care.  Delegates must also register 
with VPMS.



Prescriber-Required Querying of 
VPMS (relevant to dentistry)

▪ Prior to prescribing a controlled substance for a patient, Vermont licensed 
prescribers and/or their delegates must query VPMS in the following 
circumstances: 
▫ The first time the provider prescribes an opioid (Schedule II- IV) to treat pain 

when prescription exceeds 10 pills or the equivalent.
▫ When starting a patient on a Schedule II-IV controlled substance for 

nonpalliative long-term pain therapy of 90 days or more. 
▫ Prior to writing a replacement prescription for a Schedule II-IV. 
▫ At least annually for patients who are receiving ongoing treatment (without 

meaningful interruption) with an opioid Schedule II-IV.
▫ The first time a provider prescribes a benzodiazepine.



Patient and Practice 

Management
Challenging patients
Service animals



Working with Challenging Patients

▪ Treatment non-adherence

▪ Cancels follow-up appointments and/or does not appear for scheduled 
appointments.

▪ Verbal or physical abuse by patient or family member:
▫ inappropriate language
▫ violent behavior or threats of physical harm
▫ extreme anger that jeopardizes the safety and well-being of office 

personnel and other patients

▪ Nonpayment – The patient has multiple unpaid bills and has declined to 
establish a payment plan with the dental practice.



Behavior Agreement

▪ Terms will depend upon the circumstances.

▪ A document that sets the expectations for 
continuing the patient/provider relationship 
and delineates what will threaten that 
relationship – such as abusive language, a 
certain number of cancellations, etc.



Caution about Discharging a 
Patient when:

▪ Patient is in an immediate post-operative state or acute 
treatment phase.

▪ You are the only option for the patient’s general or 
specialized dental care. 

▪ Discrimination. E.g., where patient is diagnosed with 
AIDS/HIV, disabled, or for any reason in which a patient 
is in a protected class.



Discharge

▪ American Dental Association’s Code of Professional Conduct:

“Once a dentist has undertaken a course of treatment, the dentist should not 
discontinue that treatment without giving the patient adequate notice and the 
opportunity to obtain the services of another dentist. Care should be taken that the 
patient's oral health is not jeopardized in the process”.

▪ In writing - by regular and certified mail, return receipt requested.

▪ Keep a copy of the letter.

▪ 30 days’ notice, with the effective date noted.

▪ Treatment during 30 days for ongoing conditions.

▪ Suggestions for resources to help find new provider.

▪ Offer to provide a copy of the dental record to the patient’s new dental provider.



Notice Against Trespass

▪ Bars individual from physically coming onto your private 
premises, including the parking lot.

▪ Fairly easy and inexpensive process.

▪ Procedure depends on your local law enforcement office’s 
policies.

▪ Advise seeking the advice of legal counsel.



With gratitude to Terry Campbell, our summer intern 
from Vermont Law School for her work on this 
secion.

Service animalsService Animals



Service Animals are legally defined and protected by
Titles II and III of the Americans with Disabilities Act (ADA). 

The ADA limits the definition of Service Animals to dogs only, BUT, in some states like Vermont,
miniature horses are allowed to be service animals.

Service Dogs are individually trained to do work or perform tasks for the benefit of an individual with a
disability.

The ADA makes it clear that service animals are allowed in public facilities and accommodations.

Place of Public Accommodation is defined under Vermont Law as:
“any school, restaurant, store, establishment or other facility at which services, facilities, goods,
privileges, advantages, benefits, or accommodations are offered to the general public.”

A service animal must be allowed to accompany the handler to any place in the building or facility
where members of the public, program participants, customers, or clients are allowed.

Even if the business or public program has a “no pets” policy, it may not deny entry to a person with a
service animal. Service animals are not pets. So, although a “no pets” policy is perfectly legal, it does not
allow a business to exclude service animals.



What Kinds of Tasks 
Do Service Animals 
Perform?

The work or tasks performed by a 
Service Dog must be directly 
related to the handler’s disability.

Providing: Providing stability for a person who has 
difficulty walking

Picking: Picking up items for someone who has 
limited use of their hands or who uses a 
wheelchair

Preventing: Preventing a child with autism from wandering 
away

Warning: Warning a person with hearing loss that 
someone is approaching from behind

Alerting: Alerting a person with diabetes to a drop in 
insulin or a person with epilepsy to the onset of 
a seizure



Comfort, therapy, or 
emotional support 

dogs are not service 
animals.

The ADA makes a 
distinction between 

an emotional support 
animal and a 

psychiatric service 
animal.

A dog trained to 
sense an anxiety 

attack or lessen its 
impact would qualify.

A dog that simply 
provides comfort does 

not qualify.

What About Comfort Animals?



How Do I Know if the 
Dog is Really a Service 
Animal?

You may not know for sure.

If the disability is obvious and the 
service performed is obvious (guide 
dog for a person who is visually 
impaired), then that ends the inquiry.

When it is not obvious, you have 
the right to ask two questions and 
only two questions.

The ONLY Two Questions You May Ask

 Is the dog required because 
of a disability?

 What work or task has the dog 
been trained to perform?



 Never ask about the nature or extent or for proof 
of the person’s disability.  

 You are not entitled to a person’s confidential 
medical information.

 Do not ask for or about certification/vest.  
a) There is no state or national certification.
b) Service animals are not required to wear vests, 

ID, etc.
 Do not ask to have the animal perform the task

Questions You May Not Ask



Are There Any Limitations?

The service animal must be LEASHED, 
HARNESSED OR TETHERED at all times 
UNLESS such devices interfere with the 
task to be performed or the person’s 
disability prevents to the use of such 
devices.  In that case the animal must be 
under VOICE CONTROL.

The service animal must be WELL 
BEHAVED (under control, housebroken, 
not barking, growling, baring of teeth etc.)

When Can Service Animals 
Be Excluded?

 If it fundamentally alters the nature of the 
services provided.

 Legitimate health or safety concerns (i.e. 
operating room).

 If the service animal is out of control (not 
leashed or under voice control, not 
housebroken, barking, baring of teeth, 
growling etc.) and the handler does not 
take effective action to control it.

Allergies or fear of dogs do NOT qualify.



 Adopt a policy related to 
service animals.

 Post the two questions in a 
place that is accessible to 
people who need to make 
decisions.

 Train your staff.
 Post a sign welcoming service 

animals.

Best Practices
 Follow best practices.
 Don’t exclude an animal or provoke a confrontation unless 

the animal is misbehaving even if you are not convinced it is 
a legitimate service animal.

 DOCUMENT- If you exclude or request removal, document 
the circumstances.

 a) Have any employees write up what happened
 b) Get the names and contact information of 

any witnesses
 c) Record the specific behaviors that led to the 

request and the owner’s response
 d) Make sure you document date(s) and time(s)

How Do I Protect Myself 
from Complaints?



 Human Rights Commission website:  
hrc.vermont.gov

 USDOJ website: 
usdoj.gov

 USDOJ Guidance(s)- Posted on both websites

Where Can I Get Additional Information?



We hope this information is informative and helpful.
However, it is not intended to constitute legal advice or
create an attorney-client relationship.

We advise that you not take, or fail to take, any action
based on this information or these materials without
first consulting with your own legal counsel engaged
for a particular matter.



THANK YOU FOR JOINING US.

You can find us at: 

Anne Cramer, acramer@primmer.com
Shireen Hart, shart@primmer.com

Rim
www.primmer.com
802 864-0880
Offices in Burlington and Montpelier, New Hampshire, 
and Washington DC



Any questions?

https://twitter.com/googledocs/status/730087240156643328


